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IN THE 
Supreme Court of Appeals of Virginia· 
AT RICHMOND. 
Record No. 3319 
W. M. BOTT, EDWARDS. FEREBEE AND GLADYS W. 
FEREBEE, Plaintiffs in Error, 
versiis 
COMMONWEALTH OF VIRGINIA, Def~ndant in Error .. : 
PETITION FOR "WRIT OF ERROR AND 
SUPERSEDE.AB. 
Y out petitioners, W. M. Bott., Edward S. Ferebee and 
Gladys vY. Ferebee, plaintiffs in error, respectfully pray that 
a writ of error be awarded them from the final judgment ren-
dered by the Corporation Court of the City of Norfolk, Vir-
ginia, in favor of the Commonwealth of Virginia, on the 28th 
day of March, 1947, on a petition praying for the cancellation 
of the alleged erroneous assessment of taxes filed pursuan~ to 
Section 410 of the Tax Code of Virginia, the petitioners hav-
ing duly excepted to the Court's action in denying the said 
petition; . 
The transcript of the record is filed herewith, to which ref-
erence is made. A copy of this petition was mailed to the 
Attorney General of the State of Virginia on the 22nd clay of 
July, 1947. . . · · 
A right to be heard orally in favor of granting this petition 
is hereby requested. 
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2• »>THE CASE. 
This case was a proceeding brought by the petitioners un-
der Section 410 of the Tax Code of Virginia to obtain the 
correction of an erroneous assessment of State taxes. The 
only pleading in the case is the petition filed in the Corpora-
tion Court of ·the City of Norfolk. After bearing evidence on 
behalf of the petitioners and of the State, the lower court 
denied the petition and entered judgment against the peti-
tioners for qost of the proceedings. · 
ASSIGNMENT OF ERROR. 
The Court erred in denying the petition filed in this case, 
for the reasons hereafter set forth. 
STATEMENT OF FACTS. 
The petitioners, all of whom are resfdents of the City of 
Norfolk, are as follows: W. M. Bott, who has been in the 
real estate and insurance business there for approximately 
thirty years; Edward S. Ferebee, a practicing attorney at 
law, who was on active duty with the United States Army 
from mid 1942 to early 1946; and Gladys W. Ferebee, wife 
of Edward S. Ferebee. 
In the first half of 1942 these petitioners jointly purchased 
for investment three pieces of improved real estate iu the 
City of Norfolk. The first of these, known as the Henrietta 
Apartment, was acquired in January, and consisted of a four-
story apartment building of twenty or twenty-one units, with 
stores on the. ground floor. The other two buildings, acquired 
in June and known as the Haddon Hall Apartment and the 
Graydon Terrace Apartment, were apartment houses contain-
ing twenty-four and fifteen units respectively. All three of 
the deeds conveying these properties to the petitioners 
3• contained the *following granting clause: 
'' • • • the first parties do hereby ~;rant and convey with 
general warranty unto the said Edward S. Ferebee and Gladvs 
W. Ferebee, husband and wife, as tenants by the entireties, 
with the right of survivorship as at common law, an undi-
vided one-half interest in the following property., and unto 
the said Walter M. Bott an undivided one-half interest in the 
following property, to-wit:'' 
ln purchasing these properties, Mr. Bott gave his c.heck to 
. the vendors for one-half of the purchase pric.e and the Fere-
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bees .gave their check- for the other half. The understanding 
of all three purchasers was that they were buying the prop,. 
erty as joint owners, for investment only, and not as partners 
or as individuals engaging in any form of business activity. 
Management of the buildings was entrusted to W. :M:. Bott and 
Company, the real estate and insurance firm operated by the 
petitioner1 W. M. Bott. That :firm collected the rents, paid 
all operatmg expenses and mortgag·e loan charges against the 
properties, retained the regular five per cent commission for 
- its services, then turned over the net revenue to the petition• 
ers in the proportion of one-half to Mr. Bott, one-quarter to 
Mr. Ferebee, and one-quarter to Mrs. Ferebee. Monthly state-
ments were rendered to the petitioners, reflecting the fore-
going items. This arrangement for handling the property 
continued without change or interruption from 1942 to the 
present date. At no time was any money accumulated to the 
credit of these petitioners, other than for the purpose of 
meeting loan payments when they became due, and no addi-
tional joint activities of any kind were engaged in. Mr. Fere .. 
bee was stationed outside of Virg·inia from July~ 1942, until 
l\iarch, 1946. . 
In early 1943, when it became necessary to prepare income 
tax returns for the year 1942, Mr. Cl,arles H. McCoy, Cer-
4• ti:fied Public Accountant, who was •regularly employed 
by Mr. Bott, audited the books of ,v. M. Bott and Com-
pany as to the operation of these three properties. Without 
discussing the matter with Mr. Bott or Mr. Ferebee, he posted 
the results of this audit on a so-called "Partnership Return" 
of the Federal government, which is for information purposes 
only and intended to be used by_ everyone· but individuals and 
corporations. He then transferred the same :figures to a 
similar ''Partnership Return" of the State of Virginia, which 
is likewise for information purposes only. (Mr. Bott and 
the Ferebees thereafter listed in their individual income tax 
returns, both State and Federal. the amounts shown by these 
''Partnership Returns" as having come to them from the 
three properties.) · 
At the same time that Mr. McCoy prepared the so-called 
''Partnership Return" for the State of Virginia, he likewise 
prepared a 1943 "Return of Intangible Personal Property" 
in the name of "·w. M. Bott and Ed. S. Ferebee." Under 
the heading of ''Capital Tax Return'' he showed accounts 
receivable of $5,209.58, bills payable of $95.,000.00, and excess 
of bills and accounts receivable over bills and accounts pay-
able: None". The :fip;ure of $5:209.58 represented the amount 
shown on the books of W. 1\1. Bott and Company for January 
1, 1943, as having been collect<?d by that company from the 
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three pieces of property and not yet paid out for operating 
expenses or distribution to the three joint owners. The figure 
of $95,000.00 represented the amount due on mortgage loan~ 
against the properties. · 
After preparing both the ''Partnership Return'' and the 
"Return of Intangible Personal Property", Mr. McCoy took 
them to Mr. Bott for signature along with some twenty-four 
or more other returns from various corporations in which Mr. 
Bott was interested. Mr. Bott signed them witho~t question, 
and without inquiry by Mr. McCoy as to what was the rela-
tionship between Mr. Bott and the Ferebees or as to whether 
they in fact had any "capital of any trade *or business". 
5• Mr. Ferebee was out of the State when these returns we.re 
prepared and signed, so had no part in this action. 
Similar '' Partnership Returns'' and '' Returns of In tan- · 
gible Personal Property" were prepared and signed under 
exactly the same circumstances in 1944 and 1945. The latter· 
return for 1944 listed accounts receivable of $4,759.34, bills 
payable of $89,000.00, and excess of bills and accounts re-
ceivable over bills and ac.counts payable as: ''None". The 
return for 1945 showed these ~ame items as $4,949.80, $83,-
000.00, and ''None'', respertively. 
During all of the years of 1943, 1944 and 1945, the three 
properties in quesiion were assessed by the City of Norfolk 
in the names of the petitioners as individuals, real estate 
taxes were paid thereon the City, and the three individuals 
reported and paid taxes to both the State and Federal gov-
ernment on all income received by them from the net reve-
nues. 
On August 29, 1946, the Department of Taxation of Vir-
ginia served on the petitioners n ''Notice of Assessment of 
Taxes on Intangible Per2onal Property'\ covering the al-
leged ''capital'' of the petitioners used in connection with the 
ownership and oper8;tion of the three properties for the years 
1943, 1944 and 1945. Taxes assesRed for those years were 
$39.08, $35.69, and $37.13, respectively: based upon the 
amounts shown on eaeh return as being '' ac.cou~ts receivable.'' 
On December 13, 1946, the petitioners filed their petition 
under Section 410 of the Tax Code to have the · said assess-
ment cancelled and held void. After hearing evidence from 
both the petitioners and the Commonwealth, the lower court 
dismissed the petition without delivering an opinion as to the 
reasons for such a decision, to which action the petitioners 
duly excepted. 
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6* *ARGUMENT. 
It is submitted that the lower court erred in denying the 
petition filed in this case for the following reasons: 
1. The petitioners at no time, either in law or in fact, en-
gaged in any partnership or occupied as to each other th~ 
relationship of partners. 
2. The petitioners at no time engaged in any trade or busi-
ness, but merely acquired property as tenants in common for 
investment purposes only. 
3. The petitioners at no time possessed any ''capital of any 
trade or business'' which is subject to tax under Section 73 of 
the Tax Code of Virginia. 
4. The assessment of taxes against the petitioners, as set 
forth in the Notice of Assessment dated August 29, 1946, is 
erroneous, improper., and without foundation in law or in 
fact, and, if allowed to stand, constitutes double taxation. 
These reasons will be developed separately and in detail, 
but before doing so the following abstract of the pertinent pro-
visions · of Section 73 of the Tax Code ( under which the chal-
lenged assessment was made) is offered for the sake of ~on-
venient reference : 
'' Section 73. Capital of any trade qr business of any per-
son, firm or corporation, except the capital of any trade or 
business which is otherwise specifically taxed or specifically 
exempt from taxation. 
''Capital as used herein is defined as follows: 
'' • * • Second: The excess of all bills and accounts re-
ceivable over bills and acC'.ounts payable. 
"• * Ii) Real estate shall not' be held to be capital under this 
section, but shall be listed and taxed as other real estate.'' 
7* *I. The. petitioners at no time, either in law or in fact, 
engaged in any partnership or occupied as to each other 
the relationship of partners. 
The· law in Virginia on this phase of the case is too well 
settled to need argument. As is stated in the case of Kennedy. 
v. Mullins, 155 Va. 166, 175, 154 S. E. 568: 
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'' The test as to whether or not the agreement of the parties 
constituted a partnership, certainly as between themselves., 
is governed largely by their intell.tion. . 
'' 'The particular test as to the existence of the partner-
ship relation which is most widely accepted today and which 
is applicable especially as between the parties themselves ir-
respective of the rights. of third persons is that a partnership 
is formed and exists only when it was tbe intention of the 
parties that they should be partners. Partnership contracts, 
like other contracts, are governed by the intention of the par-
ties. Every partnership rests on the mutual consent of the 
members. This intent may be manifested by the terms of 
their agreement, the conduct of the parties to each other un-
der it, or by the circumstances generally surrounding the 
transaction. 20 R. C. L. 831.' '' 
.Applying this test to the instant case, the undisputed testi-
mony of Mr. Bott, corroborated by every circumstances sur-
rounding the purchase and management of the property pur-
chased jointly by him and the Ferebees, is that there was no 
partnership between the parties, and that they ·were abso-
lutely nothing more than the tenants in common of real estate. 
This conclusion is made doubly inescapable by the very words 
of Section 4359 (7) of the Code: 
''In determining whether a partnership exists, these rules 
shall apply: 
"(1) Except as provided by Section 4359 (16) of this Code, 
·persons who are not partners as to each other are not part-
ners as to third per.sons. . 
"(2) Joint tenll'Ylc'!J, tenancy in common, tenancy by the 
entireties, joint property,, common property, or part owner-
ship does not of itself establi.c;h a ·partnership, whether such 
co-owners do or do not share anv profits made bv the use 
of the property." (Italics inserte'"d.) .. . 
gi · *The only circumstance relied upo1~ by the Common-
wealth in support of its contention that the petitioners 
were engaged in a partnership is that Mr. Bott reported the 
income figures from the three pieces of property on a "Part-
·nership Return'', and that he and the Fe1·ebees individually 
reported their income :from these properties as '' income from 
partnership". Apart from the fact that such a circumstance 
W. M. Bott, et a1s., v. Commonwealth of Vuginia 7 
is negatived hy every other fact in the case, all of whioh are 
uncontradicted, the same case of Kennedy v. Mullim> supra) 
unequivocably settles this contention against tbe Common .. 
wealth. The Court in that case says, at page 173: 
'' If the terms of the contract existing between the parties 
do not constitute a partnership, none will be declared, even 
though the parties in words call f.he ~rran.qement one. 20 
R. C. L. 832. '' ' 
II. The petitioners at no time engaged in any trade or busi,. 
ness, but merely acquired property as tenants in common for 
investment purposes only. 
As has been seen, Section 73 of the Tax Code applies only 
as to '' capital of any trade or business.'' It follows, the re-
fore, that. unless the petitioners were engaged in a ''trade or 
business''., they could not be taxed under that section even . 
though the accounts receivable, erroneously reported as such 
·by Mr. Bott alone, were in fact "capital." In other words, 
to support" a tax under this section tl1e Commonwealth must 
show two thi11gs: first, that such accounts receivable were in 
fact "capital"; and second, that this capital was a part of 
the petitioners' '' trade or business.'' 
That the petitioners were not engaged in a "trade or buai-
. ness'' is shown by the following f acts1 all undisputed, which 
for the sake of both brevitv and claritv will be set forth in 
outline f onn : ., · 
1. Mr. Bott, in response to the question "Was the property 
being· acquired for business reasons or investment rea-
9• sons", testified •unequivocably (Record, p~ge ll): "In .. 
vestment solely.'' He regarded this '' strictly as the pur-
chase of a one-half undivided interest in the property'' (Rec-
ord, page 13). 
2. The properties were managed by W. M. Bott and Com-
pany, under the individual names of W. M. Bott, Edward S. 
Ferebee and Gladys W. Ferebee, with monthly rental state-
ments going to each owner. 
3. After ·the payment of all operating expensesf net rents 
from the properties were distributed directly to the three 
owners in the proportion of one-half to Mr. Bott and one-
quarter to each of the Ferebees. 
4. At no time was the income from these properties placed 
in any joint account for the three owners1 or used by them 
for any common purpose whatsoever. 
5. No partnership certificate was ever filed. 
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6. The Deputy Commissioner of Revenue of the City of 
Norfolk testified-as follows (Record, page 42): ''It has never 
. been my opinion or my interpretation of the law that the 
owning of real estate and the renting of real estate by an 
individual-real estate to which he holds title-is a trade or 
business .. " At a later point he testified that this interpreta-
tion was the official one followed bv his office. 
7 .. Mr. W. er.· Powell, Jr., Supei·visor of the Partne1·ship 
Division of the State Tax Department, testifying on behalf 
of the Commonwealth, made the following statements on 
cross examination (Record,. page 59): 
"Q . .a Id= * As I understand it, the position of your office is 
that the ownership of property, in itself--the ownership 
10* and operation eof real estate for profit, in and of itself,. 
does not constitute doing business or engaging in a trade 
. or business, without other facts? 
'' A .. Without other facts. 
''Q. And in every case where the individual who owns the 
prop~rties for rental, regardless of how many they may be~ 
and is engaged in another gainful occupation or employment,. 
his ownership of the real estate is not considered to be en.: 
gaging in a trade or business; that is the interpretation placed 
by your office f 
"A. Yes.'" 
8. During the en tire· period from 1942 to date, these three 
properties were managed and operated without change~ ex-
actly as set forth above. Tl1e three individuals concerned own 
no other property together, and have engaged in no joint 
enterprise of .any kind. 
III. The petitioners at no time possessed any ''capital of 
any trade or business'' which is subject to tax under Section 
73 · of the Tax Code of Virg·inia. 
A. If, as shown by the preceding paragraph, the petitioners 
were not engaged in any "trade_ or business", it follows that 
they cannot be taxed upon any "capital" which they might 
have accumulated as the result of the operation ofthese prop-
erties. The tax imposed under Section 73 is not upon ''capi-
tal'' as such, but is confined strictly to •'capital af any trade 
or business." In other words, tl1e ''capital'' being taxed must 
be that .which is actually used in the business itself-or, 
11 * to use the exact language of the * Act (Section 79 .. Tax 
Code), '' capital em.ployed in business." When viewed · 
in this light, it is seen that the item now being called "capi-
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tal'' by the Commonwealth is nothing more than the undis-
tributed net rents which had been collected from the prop-
erties,, and which were temp.orarily held by the real estate 
agent before being divided amongst the owners. These net 
rents, or profits, were never '' employed in the business'' but· 
on the contrary were nutomatieally distributed to the undi-
vidual owners as soon as the:y came into being. 
B. Another gTound for holding that these undistributed 
rents are not "capital'' is to be found in Section 73 itself. 
After defining ''capital'' in four distinct categories, a sepa-
rate P8:ragTaph immediately follows which says: 
''Real estate shall not be held to be capital under this sec-
tion, but shall be listed and taxed as other real estate.'' 
What was the purpose of the Legislature in inserting this 
paragraph in Section 73 f Surely it was not necessary in or-
der to show that real estate was not intended to be covered 
by this chapter of the Tax Code, which is entitled "Chapter 
7. Intangible Personal Property.'' The only ·possible ex-
planation seems to be that the Legisla hue wanted to make 
doubly certain that the State should not try to claim that the 
ownership of real estate amounted to engaging in a "trade 
or business", or that revenue obtained therefrom should be 
considered as ''capital'' employed in business.'' 
A moment's reflection will show why this interpretation 
is inescapable. Real e·state is constitutionally segregated, 
for tax purposes, to the localities rather than to the State. 
When a person invests money in the purchase of real estate, 
he is thereupon acquiring an asset which can only be taxed 
by the local government even though the business of 
12• such *individual may be the buying- and selling .of real 
estate. As lqng as his money remains tiecl up in that 
real estate, the State can assert no taxing power over it-
either as real estate or as "capital of a trade or business." 
The paragraph of. Section 73, referred to above, specifically 
recognizes this restriction by saying· that '' real estate shall not 
be held to be capital.'' It necessarily follows, therefore, that 
if real estate itself. is not "capital"., the revenu~ from such 
real estate cannot be considered as "capital of any trade or 
business. ' ' · 
C. The iuterpreta tion placed upon Section 73 by the Com-
missioner of Revenue of the Citv of Norfolk is that it does 
not apply to the facts of this case. in other words, the Com-
missioner considers (1) that the ownership and operation of 
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these three properties by the petitioners does not constitute 
a ''trade or business" (Record, pages 35, 39), and (2) that 
revenue obtained therefrom is not "capital employed in busi-
ness (Record, page 41). · 
· This construction of the Act, followed uniformly by the ad-
ministrative official charged with its enforcement, must be 
adopted by the courts. City of Norfolk v. Bell, 149 Va. 772, 
780, 141 S. E. 844: 
''In Smith v. Bryan. Ma.yo1·, 100 Va. 199, 40 S. E. 652, the 
court said: 
'' 'It is a rule of construction that., if a statute is of doubt-
ful import, a court will consider the construction put upon 
the act when it first came into operation, and that construc-
tion, after lapse of time, without change either by the legis-
lature or judicial decision, will be regarded as the correct 
construction. Sutherland on Stat. Const., sec. 307; Anable v. 
Oom., 24 Gratt. 563; Lewis v. Whittle, 77 Va. 415; ll{angus v. 
McClelland, 93 Va. 786, 22 S. E. 364. 
" 'So also the practical construction given to a statute by 
public officials, and acted upon by the people, is not only to 
be considered, but in cases of doubt, will be regarded as de-
cisive. It is allowed the same effect as a course of judicial 
decision. The legislature is presumed to be *cognizant 
13* of such construction, and, when long continued, in the 
absence of leg·islation evincing· a dissent, the courts will 
adopt that construction.' '' 
IV. The assessment of taxes against the petitioners, as set 
forth in the Notice of Assessment dated August 29, 1946, is 
erroneous, improper, and without foundation in law or in 
fact, and, if allowed to stand, constitutes double taxation. 
It seems quite obvious. that the tax in this case was as-
sessed by the State Tax Commissioner :Solely because im-
prope1" and erroneous returns were prepared by a certified 
public accountant. Mr. McCoy, who prepared all of the ques-
tioned returns for Mr. Bott, admitted that he used the so-
called "Partnership" form without reaRon (Record, pages 
19, 20), and that be was mistaken as to the necessity for pre-
paring the ''Capital Tax Return" (Record, pages 27, 28). 
He expressed the opinion that a capital tax return should not 
· l1ave been :filed in this case for the very g·ood reason that the 
real estate in question was· '' otherwise taxed' '-viz., by the 
Oity of Norfolk-and Ro was expressly exempted under the 
first paragraph of Section 73 of the Tax Code. This is pre-
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cisely the same view taken by Mr. McClarin, of the Commi~-
sioner of Revenue's office. . 
If no partnership and capital tax returns had been filed by 
Mr. ijott, there seems to be no question of the fact that neither 
the Commissioner of Revenue of Norfolk, nor the State Tax 
Commissioner would have assessed any tax against the peti-
tioners. They would have been considered as the join owners 
of real estate, subject to a City tax on their land but free from 
any State levy on the rents from such land ( other than in-
come taxes, which were duly reported and paid). Jror if the 
tax in the instant case is upheld, every individual in the 
State who owns real estate would be· subject to a capital 
14* etax levy on the rents from that real estate, under the 
third paragraph of Section 73: '' All money on hand and 
on deposit.'' 
Suppose, for example, an individual owns real estate from 
which he derives an annual rental of $5,000.00, payable on 
January 1. On that day he rec.eives the full rental, which 
would, according to the State Tax Commissioner, make him 
subject to a capital tax for "money on hand." The fact that 
he might have to pay out all or part of this rent later in the 
year for real estate taxes, coal, lights, janitor, repairs and 
other operating expenses., would make 1:10 difference, for he 
would have been unfortunate enough to have in his possession 
the lump sum rent on the tax dead-line of January 1st. Surely 
the Legislature never intended for any such condition to ex-
ist! This would indeed be "double taxation P with a ven-
geance. The City would be taxing the land, and the State 
would be taxing the $5,000.00 in rent-first, as money on hand, 
subject to no deduction or credit for operating expenses, and 
second, as "income from rents", on that part of the $5,000.00 
which might be left over at the end of the year. 
In the illustration cited above, the first paragraph of Sec~ 
tion 73 would seem plainly to inclieate that the ''double taxa-
tion'' found here is expressly forbidden by the Legislature. 
Even assuming, for the purposes of argument, that the rent 
of $5,000.00 could be considered as '' capital employed in a 
trade or business,'' the fact that sue.h rent is later taxed as 
''income from rents'' clearly shows it to be within the mean-
ing of the saving clause of the Section which reads=· ''except 
the capital of any trade or business which is otherwise specifi-
cally taxed.'' · · 
It is respectfully submitted that the instant case is one in 
which the courts should cl1ampion the individual ag·ainst the 
zeal of the taxing authorities. Apparently the State is 
15* now, for the first time., trying to read into *Section 73 a 
meaning never thought to be there as long as it has 
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been on the Statute books. S'1.1rely, even if that Section does 
not explicitly deny the contention being made by the Tax 
Commissioner, it at least is subject to an ambiguous inter-
pretation-and by one of the best recognized principles of 
statutory construction, such ambiguity must be ~esolved in 
favor of the taxpayer. 
See Williams v. City of Ric.hm,o'nd,. 177 Va. 477,484, 14 S. E .. 
2d 287: . 
·''Tax laws are always to be liberally construed in favor of 
the taxpayer and they are not to be extended by implication. 
If there be substantial doubt it must .be resolved in his favor. 
The rule is clearly stated in 59 C. J., Statutes, par. 670: 'As 
a general rule revenue laws, such as laws imposing taxes ancl 
licenses, a:re neither remedial laws, nor laws founded upon 
any permanent public policy; but, on the contrary, operate to 
impose burdens upon the public, or to restrict them in the 
enjoyment of their property and the pursuit of their occupa-
tions, and, when they are ambiguous or doubtful, will be con-
strued strictly in favor of the taxpayer and against the taxing 
power.''" 
16.• ~coNCLUSION .. 
1}.i , : 
Because of the errors assigned and other errors apparent 
upon the face of the record, your petitioners pray that a writ 
of error and supersedeas may be granted, the judgment and 
proceedings aforesaid reviewed and reversed. the errors as-
signed corrected, and the judgment s·et aside~ and that such 
other relief may be granted your petitioners as may be 
proper. · . 
This petition is adopted as the opening brief of the plain-
tiff in error, and this petition with a transcript of the record 
will be presented to the Honorable Justice John W. Eg-
gleston, at bis offices in the City of Norfolk, Virginia; and 
petitioners' counsel desires to make oral argument in favor 
of granting this writ. 
W.M.BOTT. 
ED,v ARD s: FEREBEE and 
GLADYS w·. FEREBEE. 
By EDWARD S. FEREBEE1 
counsel, whose address is 311 Na-
tfonal Bank of Commerce Build-
ing., N orf olk2 Virginia. 
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The undersigned, an attorney duly qualified to practice in 
the Supreme Court of Appeals of Virginia, certify that in my 
opinion the judgment complained of in the foregoing petition 
ought to be reviewed. 
Received July 22, 1947. 
EDWARD S. FEREBEE, 
311 National Bank of Commerce 
Building, N orf o]k Virginia. 
J. W. E. 
Writ of error granted. 81tpersedeas awarded. Bond $500. 
JOHN ,,T. EGGLESTON. 
Aug. 25, 1947. 




Pleas before the Corporation Court of the City of Nor-
folk, on the 28th day of March, 1947. · 
BE IT REME:MBI~RED, that heretofore, to-wit: In the 
Corporation Court of the City of Norfolk, on the 13th day 
of December, 1946, came W. M. Bott, Edward S. Ferebee and 
Gladys vV. Ferebee, by counsel, and filed their petition in the 
followfog words aml figures: 
Virginia: 
In the Corporation Court of the City of Norfolk. 
• In the matter of 
Erroneous Assessment of Taxes on Intangible Personal 
Property of "\V. l\L Bott, Edward S. Ferebee and Gladys 
W. Ferebee. 
14 Supreme Court of Appeals of Virginia 
PETITION. 
To the Honorable Richard B. Spindle, Judge of the aforesaid 
Court: · 
Your petitioners, W. :M:. Bott, Edward S. Ferebee and 
Gladys W. Ferebee, respectfully represent unto the Court as 
follows: 
(1) Th.at they are all residents of the City of Norfolk, 
·\ State of Virgima, and are the fee simple owners as tenants 
in common of the following described real estate located in 
the City of Norfolk, State qf Virginia: 
(a) 1217-1223 Colonial A venue 
( b) 601-607 Graydon A venue 
(c) 111-119 W. Plume Street 
120-126 Randolph Street. 
(2) That on August 29, 1946, the Department of Taxation 
of the Commonwealth of Virg·inia did serve on your 
page 2 }- petitioners the following described Notice of As-
. . sessment of Taxes on Intangible Personal Prop-
erty, covering an alleged partnership of your petitioners, for 
the so-called ''Capital'' of your petitioners used in connec-
tion with the aforesaid properties, a copy of said notice be-
ing attached hereto and made a part hereof: 
Taxes 
Tax Year Page and Line Subject of Taxation Values Assessed 
1943 · 2-2 Capital 5 210 00 39 08 
1944 Capital 4 759 00 35 69 
1945 Capital 4 950 00 37 13 
Total amount due 111 90 
(3) That for the years 1943, 1944 and 1945, your petitioners 
did file with the Department of Taxation of the Common-
\realth of Virginia tax returns as to the operation of the 
said property made out on the· form kno,vn as a "Partner-
ship" return, for want of a more appropriate form; that the 
W. M. Bott, et als., v. Commonwealth of Virginia 15 
reason for using such return was solely for the convenience 
of your petitioners in view of the fact that one of them, 
· namely, Edward S. Ferebee, was, during the said years, 
serving in the Army of the United States both in this country 
and abroad. . -
( 4) That your petitioners were at all times during the said 
three years, and stil~ are, owners as tenants in common of 
the property hereinabove described, which they obtained for 
the purposes of investment only; that the.y were not during 
such period, and are not now, in partnership or in any other 
association, save as joint owners of real estate; and that they 
have never engaged together in any trade or business as 
partners or otherwise. 
page 3 }- ( 5) That your petitioners at no time have ever 
bad any ''Capital'' subject to tax by the Common-
wealth of Virginia in connection with the aforesaid prop-
. erty, and do respectfully represent to the Court that the 
aforesaid assessment of taxes is erroneous., improper, and 
without foundation in law or in fact; that the said assess-
ment of taxes on the ''Capital'' of your petitioners in con-
nection with the aforesaid properties would, if permitted to 
stand, constitute double taxation of the aforesaid property 
of your petitioners, all of which· is duly taxed to your peti-
tioners as real estate by the City of Norfolk. 
(6) That the aforesaid en~oneous assessment was, not 
caused by the willful failure or refusal of your petitioners 
to furnish a list of the aforesaid property to the Common-
wealth of Virginia, and that the individual income tax re-
turns of your petitioners show and account for all of the 
properly taxable income from the aforesaid properties, and 
that proper taxes on such income have during the said three 
years been duly paid. 
'WHEREFORE, your petitioners pray that, pursuant to 
Section 410 of the Tax Code of Virginia, and other applicable 
statutes, they be granted relief from the aforesaid assess.-
ment, dated August 29, 1946; that they be exonerated from 
the payment of any portion of the taxes described in the 
aforesaid assessment; that the said assessment be cancelled 
und held void; that the Department of Taxation of the Com-
monwealth of Virginia be restrained from collecting any por-
tion of the tax covered by the aforesaid assessment; that 
the Attorney General of the Commonwealth of Vir-
page 4 ~ ginia, or his representative, be required to defend 
this application; that the State Tax Commissioner 
16 Supreme Court of Appeals of Virginia 
be called and examined as a witness touching this applica,_ 
tion; and that your petitioners be granted such other· and 
further relief as may be allowed by statute in such cases.made· 
and provided. 
W. M. BOTT, 
EDWARD S. FEREBEE, 
GLADYS -W. FEREBEE, 
By EDWARD S. FEREBEE, 
Counsel. 
Eff\V .A.RD S. FEREBEE, p. q. 
}form No. 108 -PD of T. 500 
f PARTNERSHIP [ 47 
COMMONWEALTH OF VIRGL.~IA 
DEPARTMENT OF TAXATION 
STAMPS CANNOT BE 
ACCEPTED IN PAYMENT 
. OF TAXES 
Richmond AUG 29 1946 
NOTICE OF ASSESSMENT OF TAXES ON IN-
TANGIBLE PERSONAL PROPERTY RESULTING FROJ.\f 
AUDIT FOR YEAR OR YEARS INDICATED BELo,v .. 
Payment of Taxes :-These ta..'{es must be paid direct to 
the Treasurer of Virg·inia at Richmond within 60 days from 
the date of this notice. Penalties for failure to pay these 
Taxes by due date :-If these Taxes be not paid on or before-
due date, the law imposes a penalty of 5% 011 tbe amount <;>f 
Taxes and Penalties assessed, plus an additional amount fo.r 
interest at the rate of 1 % per month or fraction of a mouth 
_from the. date of this notice. (Sections 46 and 84 • of the Tax 
Code of Virgii1ia.) 
W. M. Bott, et als., v. Commonwealth of Virginia 17 
TAX PAGE AND ~UBJECTOF VALUES TAXES TOTAL 
YEAR LINE TAXATION ASSESSED AMOUNT DUE 
-- ; 
1943 2-2 CAPITAL 5 210 00 39 08 
1944 CAPITAL 4 759 00 35 69 
page 5 ~ 
1945 CAPITAL 4 950 00 37 13 111 90* 
MESSRS W M BOTT & E S FEREBEE 
& MRS GLADYS W FEREBEE 
MAKE CHECKS OR MONEY OR-
DERS PAYABLE TO THE ORDER 
OF THE TREASURER OF VIR-
GINIA AND SEND THIS NOTICE 
WITH REMITTANCE 
114 W PLUME ST 
NORFOLK VA 
And now in said Court on the 28th day of March, 1947. 
This day came the petitioners, by their attorneys, as well 
as the Commonwealth of Virginia and C. H. l\forrissett, .State 
Tax Commissioner, by their attorney, an Assistant Attorney 
General of the Commonwealth of Virginia, and this matter 
was hearcT upon the petition filed herein, the testimony of 
witnesses including· the State Tax Commissioner, through 
his deputy, who made the assessment in question, and who 
was examined as a witness touching the applic{ltion, the ex-
hibits filed therewith, and the arguments of counsel. 
Upon consideration of all of which, the court being of the 
opinion that the petitioners are not entitled to the relief. 
prayed for in the petition, it is, therefore, · 
ORDERED that the petition for relief against the assess~ 
ment of taxes on intangible personal property ·involved ii1 
this proceeding be and the· same is hereby denied and the 
petition dismissed, and that the defendant recover of the pe-
titioners its costs in this behalf expended, to all of which the 
petitioners duly exc·epted. 
And later in said Court on the 8th day of April, 1947. 
This clay came the petitioners, ·by counsel, am1 
page 6 ~ filed their transcript of the record,. containing all 
of the evidence offered at the trial, the motions and 
objections of the parties upon all matters of law and evi-
dence, the rulings of the. Court thereon, and the exceptions 
of the parties,'in clue time, and the same was signed and made 
a part of the record and lodged with the Clerk, after proper 
18 Supreme Court of Appeals of Virginia. 
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notic~, in writing, to the Attorney General for the Common-
wealth of Vitginia, and along therewith, filed their certificate 
of exception. 
The following is the transcript of the record re.ferred to 
in the foregoing order: 
page 7 } Virginia : 
In the Corporation Court of the City of Norfolk. 
W. M. Bott~ Edward S. Ferebee, and Gladys Ferebee 
'I). 
Gomtnonwenlth of Vfrginia. 
TRANSCRIPT OF TESTIMONY. 
Before Hon. R. B. Spindle, Judge. 
Marcl1 22, 1947 . 
.Appearances: Edward S. Ferebee, Esq., for the Petition-
ers. Walter E. Rog·ers, Assistant Attorney Gene1·al, for the 
Oorrunonwealth. 
page S } Index. 
page 9} vY. M. BOTT, 
• one of the petitioners, having been duly sworn, 
tostified as .follows : 
Examined bv Mr. Ferebee: 
'Q. Your name is W. M. Bott¥ 
A. It is. 
Q. What is your business, Mr. Bottf 
A. Real estate and insurance. 
Q. Where do you live? 
A. 940 Jamestown Crescent, Norfolk, Virginia. 
Q. How long have you been engaged in the real estate and 
i;Gstrrance business 1 
A. Approximately thirty years. 
Q. Mr. l3ott, do you own. any property jointly, as tenants 
i:n common, with Edward S. Ferebee and Gladys vV. Ferebeef 
A. I do. 
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Q. What properties are they! 
A. Randolph and Plume Streets, Haddon Hall Apartment 
on -Colonial A venue, and the Graydon Terra.ce Apartment 
building on Stockley Gardens. · ··· 
Q. I hand you, 1\fr. Bott, a summary of information as to 
the deeds to those three properties and ask you to look it 
over and see if that portrays the statements of facts as to 
the deeds and ownership of the properties you have just re-
f erred to. 
page 10 } A .. It does. 
lVIr. Ferebee: I offer this in evidence, marked Plaintiffs' 
Exhibit 1. It gives the deed book references and the dates. 
(Plaintiffs' Exhibit 1 was received in evidence.) 
Q. I hand you, Mr. Bott, a deed dated November 26, 1941, 
between Virginia Morris Pollak and Edward S. Ferebee and 
Gladys W. Ferebee, husband and wife, and Walter )L Bott, · 
and ask you to look at that and say if that is the original 
deed conveying the property you. have ref erred to on the 
· corner of Plume and Randolph Streets in t~e City or Nor-
folk. 
A. That is the original deed. 
Mr. Ferebee: I offer that, with the privilege of withdraw-
ing· it later, if Mr. Rog'-ers has no objection., as Plaintiffs, 
Exhibit 2. 
( Exhibit No. 2 was received in evidence.) 
Q. Mr. Bott, I believe that that deed was received by the 
grantees in January, 1942? 
A. That is correct. 
Q. At the time that property was purchased, what was 
-the understanding between the grantees as to the basis upon 
which they were taking over that property? . 
A. It was simply a joint ownership, an undivided ,one-half 
interest in each case, ,or you and your wife had fifty per 
cent interest and I had the other fifty. 
page 11 ~ Q. Was tl1e property being acquired for busi-
ness reasons, ·or h1v-estment reasons 1 
A. Investment solely. 
Q. How was the money advanced for the put!chase of it 7 
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A. You deposited fifty per cent of the amount needed an<l 
I did likewise, and, o.f course, a mortgage was secured on: 
the difference. 
Q. When yon say "deposited u you mean deposited with 
the owners of the property? 
A. Yes; deposited in order to make the purchase, make 
the down payment 
Q. There was never any bank account opened up, or any-
thing of that kind? 
A. No. 
Q. In other words, when the purchase took place, yon gave 
a check for half of it and my wife and I g·ave a check to the-
owners for the other half Y 
A. That is true. 
Q. After the property was acquired, I1ow was it maintained 
and managed Y 
A. W. M. Bott & Company managed it as rental agents:, 
. and if there was any question about any expenditures, you 
were consulted about such expenditures to see whether we-
should do it or not. I had no autl101tity whatever to. speak 
in your behalf. 
page i2 ~ Q. Now, the company~ W. M. Bott & Company,.· 
that acted as rental agent is your company! 
A. That is true. 
Q. Yon are trading as W. M. Bott & Company·¥ 
A. Yes. 
Q. Does that compa11y charge, and l1as it received at all 
times, the regular real estate commission of five pei· cent 
for handling this property t 
A. It has. 
Q. What kind of returns are made as to the income aml 
expenses of the property f 
A. The net revenue is divided, and, of course, I report my · 
portion in the federal and state income tax reports, and the 
profit is determined by an accounting·. 
Q. Are monthly statements rendered tQ the owner of thnf 
propertyf 
A.. Yes. 
Q. One copy of whicl1 goes to you aud one copy to me ancl 
my wife? 
A. That is rigl1 t. 
Q. Are they the natnes that are used in tl1e monthly state-
ments? 
A. They are. 
. . 
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Q. At the time the property was purchased, was the word 
''partnership'' ever used or discussed, or was the 
page 13 t idea of forming a partnership discussed by any of 
the parties? 
A. No. I doubt if I would have ever made such an ar-
rangement, because I don~t operate on a partnership basis 
like that. I don't want any partner, on account of liabilities. 
Q. In other words, you regarded it strictly as the purchase 
of a one-half undivided interest in the property 1 
. A. That is right. 
Q. I believe it was in June, 1942, that these other apart-
ments, Haddon Hall and Graydon Terrace, were purchased T 
A. That. is true. 
Q. The deeds were drawn up from the grantors to tho 
grantees in identical language, I believe 1 
A. So far as I know; I am sure it was. 
Q. In other words, as to those properties also, you have 
another one-half undivided interest and my wife and I have 
the other one-half undivided interest? 
A. That is correct. 
Q. After those properties were acquired, was the same 
arrangement as to the reporting of income and the handling 
and management of the property followed 1 
A. Identical arrangement; the same way. 
Q. They were acquired, likewise, solely for investment 
purposes, were they? · • . 
A. They were. · 
page 14 t Q. Will you tell the Court, please, when th,e 
question of filing any returns of these properties 
first came up and who brought it up. I am speaking· now with 
particular reference to the so-called "partiiership returns" 
,or the years 1943, 1944, and 1945. 
A. Mr. Charles H. McCoy, Certified Public Accountant, 
handles most of" my business, anyway, and at the time I told 
him I simply wanted an accounting· so I could determine what 
amount I would report in my income tax, and that you wanted 
a statement likewise. Now, why he resorted to making the 
partnership return, I don't know. I never did call for that. 
I had no idea that was binding in any way. 
Q. Did you ask him to file a partnership return'¥ 
A. No. 
Q. Was it his suggestion or your suggestion that one be 
used? 
A. It was i\Ir. McCoy's, I suppose. In fact, I didn't think 
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we had to make a report like that. He said it was simply a 
matter of routine bookkeeping, and I signed the report when 
he presented it to me. 
Q. In signing the report, which is in the form of a part-
nership return, so far as the heading is concerned, did you 
at any time consider that you were a partner with the other 
owners of this property¥ 
A. No. I don't consider I am now, even. In 
page 15 ~ fact, I have no right to bind you, and I don't think 
you have, to bind me, on any other investment. 
without our sole approval. 
Q. Was there anything ever said, at the time this property 
was purchased, regarding the use of the income from the 
property for buying other property, or anything of that 
· kind? 
A. There was not. The net revenue was divided between 
us and we did as we saw fit with that revenue-not to make 
further investments. 
Q. There never was any discussion or arrangement by 
either party for using the income from this property for 
other purposes Y 
A. No. I used it as I would any other apartment house, 
fifty per cent of it, was the only way it was treated, as an 
ownership. 
Q. These are the only three properties that you and my 
wife and myself are jointly interested in? 
A. That is true . 
. Q. And that arrangement has continued for approximately 
five years, without change or interruption in all that period 1 
A. That is right. . 
Q. Has any partnership certificates ever been filed· with 
any clerk of a court that you know of¥ 
A. None that I know of. 
page 16 ~ Q. When money is received from the tenants in 
those· buildings, how is it deposited? 
A. Deposited to the account of )V. M. Bott & Company, 
Rental Agents. 
Q. And then when disbursements are made, how are they 
madcT 
A. You are drawn your fifty per cent, your undivided half 
interest to you as you call for it, and I take the difference. 
Q. In other words, first, out of the money that is received, 
tlte operating expenses a re paid, and then any net income 
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which may remain is disbursed, one-half to you and one-half 
to my wife and myself 1 
A. It is; that is exactly right. · 
Q. Has there at any time been any account set up, either 
IQn your books or in the bank or anywhere else, in the name 
of any partnership 7 
A. No. 
Q. You iha!Ve already stated, I believe, that the rental 
statements are rendered monthly! 
A. Statements· are rendered monthly, showing the opera-
tion of the buildings.. 
Q. In the names of the individuals, and not in any part-
Jiership? 
A. That is right. 
]Jage 17 } Q. How much time on the average would you say 
you spend and my wife and I spend in the handling 
=of these three pieces of property .that we own jointly, in the 
course of a week T 
A. That is rig·ht hard to determine. I manage the proper-
ties, and if I want to discuss with you any expenditure, I 
will call on you for it. Now, whether you go around and in-
::spect the properties occasionally, I don't know. 
Q. No, I don't mean tllat. How frequently, for example, do 
you even discuss the property with me? 
A. Oh, while you were in the service, naturally, I would 
write you occasionally, but I would say on the average four 
or five times a vear. · 
Q. For the p{irpo~e of the record, I would like to have it · 
show that, I believe, you are personally aware of the fact 
that I was in the service of the United States Army for prac-
tically all of 1942 and all of 1943, 1944, and 1945? 
A. That is true. The handling of the property was left 
ontirely in my hands during that time. 
Q. And I was out of the city f 
A. You were out of the city all of that time. . . 
Q . . How is the property assessed on the land books of the 
City of Norfolk 0/ In the name of the partnership, or in 
the names of the individuals? 
A. In the names of. the individuals. · 
page 18 } Q. Have rea! estate ·taxes 01~ those properti~s 
been paid durmg all that per10d of 1942, 1943, 
1944, and 1945 f 
A. Yes. 
Q. And I believe you have stated that the net income from 
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the properlies haS' been divided equally between you, on one 
side, and my wife and myself on the· other, and reported as: 
individual income by those peFSOns-Y-
A.. That is done each year as the tax returns are made out .. 
CROSS EXAMINATION. 
By Mr. Rogers:-
Q .. Mr. Bott, what does tiiis real estate- consist o.n What 
types of buildings? 
A. Two of the proj_ects are apartment houses and the· 
other is an apartment house and me:ruantile- building com-
bined. . 
Q. How mru1y rooms are there in the variO'.us apartment 
housest 
A. We have twenty-four in one and fifteen in another. I 
don't really recall how many are in the Henrietta; I imagine-
we have something like twenty or twenty-one apartments in 
the Henrietta, and. stores on the ground floor. 
Q. Is the heat furnished by the owner t 
· A. Yes, sir. · 
Q. Is there any jµnitor se:rvice furnished the 
page 19 } tenants Y 
A. Yes; all three· buildings .. 
Q .. How many janitors do you employt 
A. We have separate ones for e-ach building; that would 
. be three-part-time. 
Q. Is water :furnished for them t 
A. Yes. 
Q. Any other utilities t 
A. Lights for the hallR, and stoves occasionally;. and we 
lia:ve· furnished ref :rigerators, even. 
Q. .. How tall are the buildings! 
A .. One is a four-story, the other two are three-stories-
two are four-story and one of them is a three-Rtory building .. 
Q:.. Do they have any lawns around .them? ' . 
A .. Very little. The Henrietta has none, the Haddon Half 
has just a small fringe, and the Graydon Terrace has none_ 
Q. The janitors· are employed for whatever is necessary 
to keep the· apartments in condition? · 
A. Thai is the intentiori, tmt it is hard to get tiiem to cfo 
anything rig·M, I'll tell you that. They clorr't work half the-
time. 
Q. Mr. Bott, I hand YO'U here a return of intangible nrop-
crty :r including money and capitali for state -taxa-
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page 20 ~ tion for the year 1946, filed in the name of the .tax-
payer, "\V. M. Bott, Edward S. Ferebee, and Gladys 
W. Ferebee. vVas .that signed by you? 
A. Yes, sfr. . 
Q. How is that signed? Will you read to the Court the 
signature! 
A. It is ''Vf. M. Bott, Partner"; but it was signed, I think, 
at the request of Mr. ·McCoy, that way. Mr. Ferebee was not 
available at the time. 
Q. I hand you the 1945 return of intangible personal prop";" 
erty, including 1noney and capital, for taxation, -and ask yon 
who signed that f How is that signed Y 
A. That is the same way. · 
Q. Is tl1e return for the year 1944 the same way? • · 
A. No ; this is just '' "\'\7• M. Bott and Edward S. Ferebee, 
by w.· l\L Bott.'' 
Q. And for th~ year 1943, how is that signed T . 
A. ,,,v. l\L Bott"; it has "Partner" under it. I don't 
know who marked that under there; I don't think I did, but, 
nevertheless, I would have signed at the request of the ac.:. 
countant that wav. 
Q. Mr. Bott, i{ you were not engaged in business with your 
associates, why did you file a capital return Y This is not · 
a partnership return I am referring to now; tl1is is tlie one 
I have just shown you, the intangible return on 
page 21 ~ capital. 
A. You mean with Mr. Ferebee aud his wife¥ 
Let's see what you mean. I don't get you. 
Q. Why was this return on capital filed on behalf of vV. M, 
Bott and Edward S. Ferebee for the years 1943, 1944, and 
19457 
A. It was filed at the reqnest of Mr. McCoy, the certified 
public accountant, for divisional purposes as I understood 
it at the time-division of tho monev and the amount that 
should be reported for tax purposes. · Frankly, I don't know 
much ahout tax returns. I leave about 99 per cent of it to. 
be handled by Mr. McCoy, n certified public accountant. It 
becomes so complicated that I don't think the averag·e man 
can understand it. 
Q. I will ask you nhont. the 1·eturns for the years 194-3; 
1944, and 1945, they being th~ tnx yea rs involved: rrhey 
show, do they not, accounts receivable for the year 1943 in 
the sum of $5,209.58? 
A. That is wlmt this shows, hut I don't know who marked 
that on there. I don't know whether McCoy did that or not. 
I suppose McCoy did that. '11hat is whi1t it shows. 
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Q. For the year 1944 they show accounts receivable, this 
figure of $4,759.347 
A. That is right. 
· Q. For the year 1945 · they show accounts re-
page 22 } ceivable, $4f949.801 
A. That is right . 
. · ·Q. For each of those years they show certain bills pay-
able: For 1943 the sum of $95,000; for 1.944, accounts pay-
able, $89,000; and for 1945 the sum of $83,000; that is.correct, 
is it noU · 
A. It is, but it is not accounts payable; it is notes payable, 
~~ ' . 
Q. They really represent, do they not, capital outlay, a 
mortgage on the property itself f 
A. That is right. 
Q. You handle all of the management of the real estate 
yourself? 
A. Yes, sir, those three apartments., I do. 
Q. You do all that is necessary to rent the property, col-
lect the rents, buy the coal, and thing·s of that sort1 
A. Yes, sir. 
Mr. Rogers : That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Ferebee: 
Q. Does Mr. Fei·ebec or Mrs. Ferebee have anything to do 
with the rental of the property or the paying· of any of the 
operating expenses or charges Y • 
A. None whatever. 
Q. In connection witb those returns that Mr. 
page 23 } Rogers has shown you, Mr. Bott, did you prepare 
the :figures shown on those returns t 
A. No, I did not. . 
Q. Who prepared those? 
A. Mr. McCov or his assistant. 
Q. So, when you signed them, the figures were already on 
there? 
A. They were probably presented to me with twenty-five 
other tax returns to sign at the same time, of different cor-
porations, and, of course., my own, and they were nll signed 
rig-ht along on his hearsay. 
Q. In other words, your accountant, Mr. McCoy, prepares 
aU your returns and brings them to you for your sig·nature! 
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A. That is right. If he make.~ a mis~ke, it will show up 
later., and I know nothing about it one way or the other. 
RE-CROSS E..XA.MINATION. 
By Mr. Rog-ers: . 
Q. Mr. Bott, is elevator service furnishe.d in any of these 
buildings Y · 
A. No, only a "dumb" elevator in one; that is for g'arbage 
and things like that; no passenger elevator. 
Mr. Rogers: ·That· is all. 
page 24} CHARLES H. McCOY, 
a witness on behalf of the complainants, having 
been duly sworn, testified as f o11ows: 
Examined by Mr. Ferebee! 
Q. Your name is Charles H. l\icCoyf 
A.. Yes, sir. . 
Q. You are a certified public account here in the city of 
Norfolk? 
A. Yes, sir .. 
Q. How long have you been an accountant, Mr. McCoy! 
A. Since 1925. · 
Q. Do you handle tlie tax accounts of t.bree properties 
known as .Haddon Hall Apartment, Graydon Terrace Apart-
ment., and the property at the comer of Plume a11d Randolph 
Streets, jointly owned by Mr. Bott, Mrs. Gladys W. F~rebee, 
and Edward S. Ferebee! 
A. Yes. 
Q. Did you prepare the tax returns on those properties 
for the years 1943, 1944, and 19451 
A. Yes, sir. 
Q. From what information did you prepare those returns, 
l\fr. McCoy? 
A. I prepared those returns from tlw monthly rental state-
ments. In other words, the rental agent prepares monthly 
statements and I simply take those statements and from them 
I prepare the income tax returns. 
})age 25 } Q. Is that what you used in preparing the 1943 
return? I will take that one up first. 
A. Yes. 
Q. I believe you were aware of the fact that during 1942 
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I was a membe-r of the am1ed forces and statioried outside the 
State of Virginia t 
A .. That is right. 
Q .. So, when you began to p1·epa1·e the ta...'{ returns, in J anu-
ary or February or early March of 1943, Mr. Bott was the 
only one here available for the purpoi;;c of signing. those re-
turns; is that 1·ighU 
A .. That is right .. 
· Q. I wish you would tell the- Court, please, how it was that 
the so-called ''partnership'' return happened to be used, on 
these properties,. for the year 1943, covering the year 1942. 
A. Mr. Ferebee, it is a simple way of handling it .. In other 
words, on the federal tax returns they have what tl1ey call 
a "partnership return" and that partnership return is. also 
.te be filed by syndi-ca.tes., pools,. joint ventures, and so forth,, 
and if you use that on the federal return, why, th,m it is a 
simple proposition to take it over to the state return. Now,. 
of course, there is a little difference- between state laws ancl 
federal laws, but we mostly concentrate- on om· federal laws 
. rather than the state. The federal law is the big 
page 26' ~ thing of the whole thing. 
Q. So, in preparing returns of this nature, you 
first prepare the federal return imd then use thaU 
A. And transfer it to the comparable state retu~n; that 
~~ . 
Q .. -Pick up from there and explain how you happened to 
use the state partnership form for these properties. 
A. I .prepared tbe federal return and fl-om the federal re-
turn I simply copied the same figures over to the state part-
nership return. Now., whetlter or not the Sfate has any rules 
and regulations similar to the feclcral--in other words, I know 
that the federal says that everyt!1ing other than a corpora-
tion or individual goe~ on a federal partnership return. A 
federal partnership information return is simply a catch-all 
return and it is for information only; so you make both of 
them the same.. · 
Q •. So, you figured, in making· .out the state partnership 
return, you were doing the same thing as with the fede1·al--
giving ~nformation for the 8tate? 
A. That is right_ 
Q. In using tllat form, did you ask M 1·. Boft whether or 
not there was a partnership in fact between him and tl1e other 
owners of this property? 
A. I never asked llim. I don't Jmow tllat I asked him anv-
thing concerning- that at nll. I jnst prepared it m~l-
page '23 ~ self without talking to him. ~ 
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Q. Without talking to him T 1 ! 
A .. I don't think l talked to him ; I may have; I may have 
mentioned the fact. Mr. Bott mav have asked me if I had tho 
return to sig11, or he may have asked me if it was a partner-
ship return, or something like that. It was only for informa-
tion to give to the State; there was no tax on the state re-
tur~; so, consequently, it was just :filing a form, that is all, 
a piece of paper. 
Q. What I am getting at, it was your suggestion about 
using the partnership form, rather than Mr. Bott's sugges-
tion! 
A. Positively my own. 
Q. Did you ever ask him whether the partnership return 
should be used Y 
.A. I did not, no, sir. I don't know that I talked to him 
about it at all. . 
Q .. I was out of the city and out of the state at that time-! 
A. That is right. 
Q. You have mid that the only information you have is 
information obtained from the rental statements of these 
properties., prepared by W. M:. Bott & Compauy as agentsY 
A. That is right. 
Q. Is there anything on t.ho8e statements, or any-
page 28 ~ thing on the books of W. l\.L Bot.t & Company, that 
would indicate that these properties are held by a 
partnership 1 · 
A. None whatsoever. I also audit the hookR of W. M. Bott 
& Company, and there is nothing in tllere saying that this 
enterprise, this joint enterprise, or whatever you might ·can 
it, is a partnership. It just says, ":Mr~. Ferebee; Mr. Fere-
bee, and Mr. Bott "--tlnee names on there, that is all. 
Q. Is there any distinction made between the monies •col-
lected by :M::r. Bott, so far as these prpperties are concerned, 
and monies collected by him on :my other properties that lie 
happens to be agent for Y 
A. No; it is all carried tl1roug·h in the same manner. 
Q. Is there any ~eparate account in tl1e name of a part-
nership between Mr. Bott, Mr. Ferebee, and hiR wife 7 
A. No. sir. 
Q. Suppose you explain to the Conrt, if you will, just wliat 
these three items reallv consist of that the State Tax Com'-
missioner is now clainiing· an intan~ihle tax should be paid 
on for the tl1ree years 1943, 1944, and 1945. 
Q. Take the year 1943. According to the capital return, 
there is a $5,200 item, in round numb~rs; that item is accumu-
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. lations of so-called ''profits'' which bas not as yet ( at that 
time) been passed on down to the capital account or to a 
· check drawn out and passed over to the individuals. 
page 29 } In other words, that figure is, more or less, undis-
tributed profits. 
Q~ That represents, as I understand. it, rent that has been 
oollected from these three properties by W. l\C Bott & Com-
pany as agent and set up on the bookR of ,v. M. Bott & Com-
pany to the account of W. l\L Bott, Edward S. Ferebee, and 
· Gladys W. Ferebee 7 
A. That is true; yes. 
Q. After rents are so collected and so held by V{. M. Bott 
& Company~ what disposition is made of those rents, so far 
as you know from an examination of the booksY 
A. The first things are, to pay the regular operating e~-
penses, lights and water, and whatever is necessary in the 
way of operation, and also to pay interest on the mortgage 
and curtail the mortgage, and what is left over is passed on 
over to Mrs. Ferebee, Mr. Ferebee, and Mr. Bott. Q. In what proportions Y 
A. It is one-half to Mr. Bott and a quarter to each of the 
Ferebees. 
Q. A quarter to Edward S. Ferebee and a quarter to 
Gladys W. Ferebee. 
In your examination of the hooks and records of these 
three properties we are talking about, during· the years 1943, 
1944, 1945, or 1946, have you run across any item that would 
indicate that these individuals are engaged in any 
page 30 ~ business, trade, or occupation f 
A. No. You mean, looking at the books, whether 
they are engaged in business- · 
Q. No. Here is the purpose of my qu(\stion: Have vou run 
across any item wlmtsoever, regarding these three properties, 
that would show that any of the proceeds from the properties 
had been used for anything other than the operating expenses 
of the properties and the distribution of the net income to the 
three individuals? 
A. No. All of the money l1as been used for repairs, mort-
gage, interest, and taxes, and the balanee distributed over to 
the individuals, wl1ic-h they use as they see fit. It ]ms not 
been held to be reinvested in oth~r im1estme11b; or. to buv 
other property. ·· 
Q. That is what I am g;etting at. There is no setup where-
by the money is accumulated and used from, vou might sav, a 
-common fund for ot.her, outside activitins f · · • 
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.A. No, :sir .. 
Q. Nothing of that kind at alU 
A. No, sir. 
Q. Is the net income which is divided betweeu W. M. Bot~ 
one-half, and my wife and myself, the other half., returned 
.each year by W. M:. Bott on his income tax return., a.s to his 
half? 
A. Yes. 
page 31} Q. And then by my wife and ~yself as to our 
half so that the entire net income from the prop-
certy is reported as income by the individuals? 
A. Yes. 
Q. Have you ever heard the word "partnership'' used at 
any time by Mr. Bott or by me since I have been out of the 
army? 
A. No, sir. 
Q. Have you ever seen anything· on the books of W. M:. 
Bott & Company, from your examination of the records of 
these three properties, that would indicate ~n any way that 
:a partnership exists between tl1e parties f 
A. No, sir: 
Q. Now, I would like to a~k this question : Based upon. 
your experience of twenty-two years as an accountant, and, 
of course, being familiar witn Section 73 of the Tax Code 
,of Virginia, l1ave you ever construed the owning of property 
by two or more individuals as tenants iu common,-
Mr. Rpgers: If Your Honor please--
Mr. Ferebee: Just a minute. Let me finish the question, 
if you will. 
The Court: Let the question be recorded and then the ob-
jection made and passed 11pon. 
B:v Mr. Ferebee: 
· Q. Let me start over. As · an accountant of 
page 32 } twenty-two years' experienr<3 in the city of Nor-
folk, and being fnmiliar with Section 73 of the Tax 
Code of Virginia, which purports to tax capital invested in a 
trade and/or business, would you con~ider that real estate 
owned by one individual or by two or more indi vidua1s as 
tenants in common, to be such property as would be taxable 
under the intangible personal property tax of the State of 
Virginia? 
l\fr. Rogers: I object to the question, Your Honol'. It cer-
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1ainly calls for a conclusion of law,. and, regardless of the 
experience of Mr. McCoy as an accountant, it involves a ques-
tion of law for the consideration of the Court~ 
Th~ Court:·. I sustain the objection.. 
Mr .. Ferebee: I note an except.ion. 
By Mr. Ferebee: -
Q. This item, for example, in 1943, of 1tccounts· receivablea 
·of $5,249, I believe is the amount, as I understand that, it in. 
fact represents money which has alrendy been collected by 
W. M. Bott & Company as agents; is that righU 
.A .. Yes, that is true; that is money that was collected by· 
W. M .. Bott & Company and had not been paid over to the in-
'dividnals in the form of cas·h. Now, that $5,000 can be used 
to curtail the mortg·agc, on the one hand; on the other hand,. 
it can be thrown into the capital account of Bott and Fere-
bee. The capital account here, you could call it 
pag·e 33 f a capital account if you like, hut in this case it 
_ could not be a capital account. At the beginnJng of 
this joint holding of real estate, you put up, for exam11Ie-I 
don't know the exact amount-say $10,000 to buy the prop-
·erty; that was credited over to your acc•ount. Now, this; · 
$5,000 here-, half of it ca11 be charged ag·ailist that and it 
wipes the $5,000 out. 
Q. I see. .After the money is collected and helcl by W. ~L 
Bott & Company as agent, presumably Mr. Bott, as half 
owner of the property,, is entitJed to on.e-half of that money ·r 
.A. That is true. 
Q. So that from nn accounting star1dpoint, Mr. Bott can't. 
owe money to himself, from a strictly teelmical stap.dpoint ! 
A. Well, from one pocket to the otl1er poeket .. 
Q .. Let me· ask yon this quest.ion, 1\fr. McCoy: For the pur-
pose of filling· out tlm capita] tax return on the form pre-
pared by the State of Virginia, what, from an accounting:· 
standpoint, is normally unde-r8toocl to he capital¥ ._ 
A. The State Co-de more or ]e-gs .says "capital"' on that re-
turn refers to'' capital not othcrwfae taxrcI.'' In othc.r words,. . 
if the money l1ad not been otnerwi~e taxed, tiwn the capita! 
return should be prepared and filed. 
Q. How is rcml est.ate considereclf As being-
page 34 f otI1erwise faxed, or not? 
A. ,veII, real estate is ot.herwiHe taxccl I menu 
it is taxed right heavy. 
Mr~ Rogers: If Your Honor pleas(), t]1at is c0vc·rcd eu:-
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tirely by Section. 73 of the l'ax Code, which defines what is 
and what is not "capital." I see no purpose in having the 
witness testify to that, although I clon 't know. that I have any 
objection to it. . 
The Court: If you have no objection., then let him put it 
in the record. 
By Mr. Ferebee: . · 
Q. Rad you finished, M:r. McCoy? 
A. Yes, sir. I would say that real estate taxes- of course, 
they tax the property, and, therefore, your capital return 
should not be prepared here, because it is property otherwise 
taxed. 
Q. In other words, you are now saying that it is your 
opinion that a capital tax return should not have been filed 
by these three individuals on the properties in question 7 -
A. It should not have been prepare<l, because, as I under-
stand the Code--uow, I am not an authority on the Code of 
Virginia, but the Code says '' capital not otherwise taxed.'' 
Well, real estate is otherwise taxed, so, consequently, yon 
don't file a capital return. 
page 35 ~ Q. So you coni.;;ider you made a mistake in filing 
a capital return for these three individuals for the 
years 1945, 1944, and 19431 
A. That is the wny it appears to me, yes, 'sir. 
Q. Y ~m prepared all of the information on those returns 
yaurself? 
A. Yes, sir. . . 
Q. Mr. Bott had absolutely nothing to do with the prepar-til-
tion of the figures or the insertion of those figures on the 
form? :-
A~ He leaves it entirely to me and tells· me to prepare hie; 
tax returns and prepare whnt tax returns are necessary, and 
I do that. I <lou 't know that he has bothered with g·oing· ~Y~r 
them in detail or looking at th~m, but he signs them. He ' 
might ask a ·(lnestion or two, and that is all. · 1 \ 
Q. And neither Mrs. Ferebee nor I have prepared any of 
the fi~res on those returns? 
A. No, sir. 
Q. Nor consulted with yon in the preparation of them,;. 
A. You ha Ye not consulted with me. 
'· 
3'4 Supreme Court of Appeals of Virginia. 
Gliarles H. iJl.cOoy. 
CROSS EXAMINATION. 
·By Mr. Rogers: 
Q. Mr. McCoy, is money on hand taxable as capital under 
Section 73 of the Tax Code? 
page 36 ~ A. Money on hand? It depends; on hand for 
whom! I mean by that, if you are talking about a 
merchant, no, it is not taxable. . 
Q. I am talking about the parties taxed under Section 73 
of the Tax Code, which imposes a tax on the capital used in 
the trade or business of any person, firm., or corporation. 
A. Would you mind stepping up here! I don't hear but :so 
welt 
Q. It is true, is it not, that the capital of certain businesses 
which is otherwise taxed is not taxed as capital under Sec-
tion 13 of the Tax Code'/ Is money on hand of such husi-
nesses taxable as capitaU 
A.. Money on hand! If the ·.capital return is io be filed 
by that particular business organization, money on hand is to 
be r-eported and taxed .as capital; that is, if the return is to 
be filed. 
· Q. Only people engaged in business are required to file a 
. ~apital tax return; is that trnef 
A. Yes. It s~ys "trade or business." Under t]1e Code it 
is "trade or business.'' 
Q.. You hure stated that if these people had held ouly l'eal 
estate, which is not taxable as capital, th~re would have been 
no reason for their filing a re.turn. The return .as prepared 
4i>y you shows eertain ae.oonnts reCE'ivable for each of the 
years in question, dees it not? 
page ~7 ~ A.. That is correct. 
Q. \\T·ell, why did yon pirepare this capital tax 
~nt for this partnership, or association, or joint ·owners, 
if th~y were not engag'ed in a !business Y 
A. Wiell, we staTted to pi,epare the federal in~ome tax re-
trnrn. Then you e.ome on down and file the state income tax 
Rhiirn.. Then by May y@illl look over your returns to deter-
mine what capital returns should he ·filed. It is hard to de-
termine, or at least I don't know., whether that capital return 
slhti>uld be filed ,01· not. It dawned on me, though, awhile ago, 
that this tax was real estate tax, ·so, looking at it that w.ay, 
I wouldn't say that you should file a capital return, hut I pre-
pared it, and .there is no tax on it. Now, if there were taxes 
on that return when I prepared it, Mr. Bott or l\fr. Ferebee 
might have taken exception to it at that time. 
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Q. Did you list any real estate on the relurn of intangible., 
the return of capital f 
A. No, sir. 
Q. You listed only these accounts receivable, did yo11 not! 
A. Only these accounts receivable .. 
Q. And certain bills payable wbfoh wer.e., really, for capital 
1nv.estmen.t, capital outlay, as a balance against thaU 
.A. Yes; that is true. 
1mge 38} Q. Did you prepare the personal return~ of· Mr .. 
Ferebee and his wife? Their personal income tax 
l'eturns7 
A. No, sir. I noticed a little while ago Mr. Ferebee asked 
me that question and said, ''Yes''-·he didn't ask me that 
question direct, but if Mr. Bott and Mrs. Ferebee a:nd Mr .. 
Ferebee reported their income on 1:heir income tax returns, 
and I passed it up and said tl1ey had; but I know that Mr. 
·Bott does report his, beeaus~ I prepare the return, but Mr .. 
Ferebee and Mrs. Ferebee prep~re their own returns aud I 
,don't know if that is so. 
Q. You did not prepare their personal ineome tax retnTnsd/ 
A. I :did not prepar~ theh.· personal ineome tax returns. 
I wanted to correct it at that time, but I let it go. 
Q. The books of Mr. Bott show t11at the -expense of operat-
ing these three buildings, that is, the expense for the .eoal, 
the heating·, the lighting, the water, and the wages -0f the 
janitors tlmt serve the build~ngs, were paid out .of the re-
ceipts from the 1·entd 
A. '!'hat is corred. 
Mr. Rogers:: That is all. 
The Witness: The books of ·w. l\{. Bott & Company .. 
page 39 :} RE-DIRECT EXAMINATION .. 
By Mr. F~reb.ee: 
Q. l\fr. McCoy, just one further question.. Iu preparing 
the so-called '' capital tax retum'' for the.s.e years, ttbte ·way 
you entered the figures shows that no tax w:as payable; is 
that correct f 
A. That· is true. 
Q. In a case of that kind, do you give the same considera-
tion to whether the returns are being filled out exactly in 
nceorda:nce with technical requfrements that you do when a 
tax is char.geable to the inclividuals ! · 
A. No, sir, we -don't give it the same co1isideration. In 
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·other words, if' there is no tax due, no thought at all is put 
on the return .. We _don't consider it .. 
:M:r. Ferebee: That is all .. 
DONALDS. l\foCLARIN, 
a witness on behalf of the complainants,, having been duly 
swo:m,. testifie<;l as f"ollows:: 
Examined by Mr. Fereoee :-
. Q. Your name is Donald S .. McCla,in t 
A. That is right .. 
Q. And your occupation is what f 
A. Deputy Commissio11er of the Reverme of Norfolk City .. 
Q. You are Chief Depuiy to Mr .. W. R. Moore~ 
page 40 } Commissioner- of Revenue·, are you not t 
A. Yes,. sir.. .. 
Q. Mr. Moore, I believe·, at this time is sick and is not able 
to attend his office t 
A. Well,. he was back yesterday,. hut he is not in the _office 
today. 
Q. Because of his healtl1 l 
A. Yes .. 
Q~ How long have you been a deputy in that office, Mr:. 
McClarinf 
A. About nine years; nine or nine and a half years. 
. Q. In the period of time that you have been in the office-
of the Commissioner of Revenue of the City of Norfolk, Mr .. 
McClarin, have yon ever seen or. has there ever come to your 
attention the filing of a capital tax return by an individual 
who owns real estate and collects rent therefrom? 
A .. I have no knowledge, · no recoIIection of ever having 
s·een such a capital tax return filed in our office. 
Q. You are, of course, familiar witI1 Section 73 of the Tax 
Code of the State of Virginia, which applies to the taxing of 
inta11gible personal p·ropertyt 
A .. I believe so. 
Q. If au individual came to your office for advice as to 
whether o~ not a capital tax return under- Section 73 should!. 
be filed, and gave you this set oi facts, what ,vould 
page 41 > be your advice: · 
''I own a piece of real estate for investment pur-
poses. I collect the rent from that pToperty, I pay the op-
erating. expenses of that property, and a.11y profits that may 
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be left over I put in my own pocket as investment profit. I 
now want to know whether I ·should file a capital tax return 
under Section 73 of the Tax Code of Virginia.'' 
What would you advise him f 
A. That it was not-
Mr. Rog·ers: I object, Your Honor. 
The Court: You offer it to show the administrative inter-
pretation? 
Mr. ~,ere bee: Y cs. 
The Court: I will let it in. I don't see that it makes any 
difference. 
By )\fr. Ferebee: . 
Q. What would be your advice to. that person asking that 
question? · 
A. That it would not be necessary to file a capital tax re-
turn for the State under that given set of circumstances. . 
Q. And on what do you base that conclusion, Mr. McClarin1 
What is your reasoning that leads you to that co·nclusion? 
A. Well, capital tax is a tax impo.sed on a trade 
page 42 ~ or business. It has never been my opinion or my 
· interpretation of the law that the owning of real 
estate and the renting· of real estate by an individu~l-reaJ 
estate to which he holds title-is a trade or business. 
Your individual income tax return provides a schedule; a 
special schedule for the returning of rents and r_oyalties by 
individuals. You are not required to report under Schedule 
A, under which the operation of a business is reported, ·but 
under a special schedule on the rents, and you have an item, 
under your listing of items of income, of "Rents and royal-
ties'', and it is my opinion that thut is not a trade or busi-
ness. 
· Q. Now, so far as. you are· aware, is that the same position 
that is taken by l\'.Ir. Moore, the Commissioner of Revenue?:• 
A. Yes, sir; to the best of my knowledge, that is the po-
i:;ition that has always been taken by the office in interpreting 
that law. 
Q. Let me ask you this further question along that same 
line, please: Suppose that same individual says, "In addi-
tion· to this one piece of property, I have three pieces ·of 
investment property, but the other pieces are exactly · the 
same.'' What would be your answer to that same question, 
or to one propounded to you as to whether or not a· capital 
tax return should be filed under Section 73? 
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page 43 } A. My opinion is that the number of properties 
which he might own and ·so rent would have no 
hearing whatsoever on his liability for the filing of a capital 
tax return, whether it be one apartment or a hundred. 
Q. Now, another question along the same line. Suppose 
that rather than one individual owning this property, he 
tells you, "I own this property as a tenant in common with 
another individual'', all Qther facts of my question remain-
_ing the same. Would there be any difference in your advice 
to him? 
A. Will you repeat that? 
Q. I will repeat the whole question. This individual, when 
he comes in to you, says, "Rather than owning this piece of 
property, or these pieces of property, in my· name solely, I 
am a tenant in common with someone else" (a tenant in 
common being one who has, more or less, a joint ownership 
in real estate, a joint title), and he asks you, '' Does that make 
any. difference in whether I should or should not file a capital tax return under Section 73 Y'' 
A. I would ask then whether a legal partnership existed 
and whether that partnership c.arried on any other type of 
ope.ration. · 
Q. May I interrupt you there, Mr. McClarhi? Following 
yQur chain of thought, suppose the individual then said, 
''This is. all the investment property I have. My 
page 44 } trade or business is that of a doctor. I have these 
three pieces of property for investment only". · 
A. My line of thought is this: that if it is a trade or busi-
ness. and the particular operation is that of renting property, 
that they would be required to secure a license as a real 
C$.ttlte or a rental agent, if it constitutes a business unde1· 
which a capital tax return would have to be·filed. However, 
your license ordinance says that it is not classified as a license 
for business unless they are buying 01· selling, or renting or 
leasing for others, which,. in my opinion, exempts from that 
liability those who rent for themselves. That section says 
'' person, firm, or corporation''; therefore, if it is not a busi-
ness requiring a license, it is not a trade or business and, 
therefore, they are not liable foi.· a capital tax return. 
Q. Is there any provision,. either under the State Tax Code 
cu· under the City Tax Code, that requires a license to be 
obtained by an individual to ope:uate properties which he may 
own in bis· own name? 
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_ A. No, sir; only where they are buyiug or selUµg, or leas-
mg or renting for others. 
Mr. Ferebee: Answ.er Mr. Rogers, please: 
page 45} CROSS EXAML~A.TION. 
By Mr. Rogers: 
Q. In line with the questions Mr. Ferebee has asked you, 
would you consider the owner, whether it be a corporation, :a 
partne.rship, or a private individual, of an office building. 
who operates the same and rents office space to the tenants, 
.and furnishes elevator service, janitor service, and lights, as 
,engaged in a business 7 · 
Mr. Ferebee: I object to that question. We have one set 
of facts before us. For the attorney for the State to bring 
n hypothetical question should not be allowed by the Court 
upon a different set of facts. We are not concerned with an 
office building or anything except the set of facts involved 
here. 
The Court: I overrule the objection. He has g·one into it;· 
you may explore it. · 
.A.. The question is now, Whether the ownership of an of-
fice building by either an individual, a corporation, or a part-
nership-
By Mr. Rogers: 
Q . .And the operation of the same as an office building, the 
renting of space, and the furnishing of services and fuel, 
would constitute a business. 
A. In my opinion, that would be no different than renting 
. for dwelling· purposes, if it is owned by the in-
page 46 } dividual or the partnership or the corporation. 
Q. Even if it occupied the full time of the cor-
poration or person owning iU 
.A.. I am basing my. opinion on liability for license; if it is 
a business which would require a license. 
Q. Does the state law imposing a tax on capital of parties 
engaged in trade or business depend upon whether or not a 
license is required? 
A. No, but it says '' a tracle or business'', and apparently 
the State does not consider a person, firm, or corporation 
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renting a property to which they hold title to be, certainly, a 
licensable business, and, in my opinion, it stands to reason 
that if they were considered a business, .it would come under 
the section reqniring a: license for a: real estate or rental.· 
agent. · · 
Q. Wm; the tai a:ssessecl against . the petitioners in. this 
ease by the Department of Taxation t 
A. Was it assessed? 
Q. Yes .. 
· A. No, I don't know whether it was assessed. I have nof 
checked the record .. 
Q. You stated that yon had not seen a capital tax return 
:filed in your office by parties who owned apartment houses: 
and rented them and furnished services to the tenants. Did 
. you see the returns for the· years 1943, 1944, and. 
page 47 ~ 1945 filed by W .. M. Bott and; Eclward S. Ferebee! 
A .. No., sir .. 
Q. Yon don't know that otI1ers have not filed them? 
A. No. I said, to the best of my knowledge, I had nc-vcr 
seen such a return. 
Mr. Rogers: That is aft 
By the Court : 
Q. Let me .ask you a question. l\fr. Ferebee went over iu 
'detail what you wouTd advise this man who came in and sub-
mitted his tax problem to you. Suppose this man said to 
you that there was $5,.000 of undistributed rents, over and! 
above the operating expenses, still in the hands of the rentail 
agent. Wouid yon tell him that was taxable t 
A. The collected rents we-re still in the hands of the. rental 
agent and had not been distrihuted to the owner or owners 
·of the- property? An individual income tax return I have-
always construed as being on a cnsh basis. If he had not re-
ceived the money, it would not be income ou a cash basis. I 
think it quite probable, though, that it would he construed m; 
intangible personal property. 
Q. Money on deposit? 
A. In a sense that. It says ,·, in the possession or under 
the control of the owner'", and, assuming that that money 
would be subject to the control of the owner, that is, that he 
could wit4draw it at any time, it would very prob-
page 48 ~ ably be classified as money under "lntang·ihle 
Property''. 
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RE-DIRECT EXAMINATION. 
By Mr. Ferebee: 
Q. But would that be construed by you as capital in the 
business of the individual who owned this real estate for in-
vestment purposes, in bis own name t 
A. As I said before, I do not consider it to be a business. 
· Q. And, since you do not consider it to be a business, you 
do not consider, of course, that it could be capital in a busi-
ness-that follows as a corollary? . 
A. That is right; and if it is under the control of the owner, 
it should be reported as intangible property, money, at twenty 
cents, rather than capital. 
By Mr. Rogers: 
Q. If it is a business, however, it is taxable as capital at 
the rate of seventy-five cents-if the owners of the property 
are eng·aged in business f 
A. If they are engaged in business, I said, that would .be · 
part o.f capital, in which the rental agent is acting only as 
agent of the principal in the case; and, in my opinion, if that 
is classified as a business, it would be capital, yes. 
Mr. Rogers: That is all. 
page 49 ~ Mr. Ferebee: That is the complainants' case, if 
Your Honor please. 
W. J. POWELL, JR., 
a witness on behalf of the Commonwealth, having been duly 
sworn, testified as follows: 
Examined by Mr. Rogers : 
Q. Will you state your name and address, please ·r 
A. "\V. J. Powell, Jr., 317 ·west Twenty-fourth Street, Rich-
mond, Virginia. 
Q. What is your position 'with the State Tax Department, 
Mr. Powell? 
A. Supervisor .of the Partnership Division. 
Q. \V c have discussed in the taking of this testimony the 
partnership returns_.for the years 1942, 1943, and 1944, filed 
by ·vv. ~L Bott and Edward S. Ferebee. Have you prepared 
copies of those partnership returns? · 
A. Yes, sir. 
Q. Are they accurate copies of the originals which I h~ve 
heret 
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A. Yes, sir. 
Mr. Rogers: I would like to file these as Commonwealth's 
E.xhibits A, B, and C. 
(The exhibHs were marked and filed in evidence.) 
Q. Have you prepared copies of the intang·ible 
page 50 ~ returns for W. M. Bott and Edward S. Ferebee 
for the years 1943, 1944, 1945, and 19461 
A. Yes, sir. 
Q. Do you have them there Y 
A. Yes, sir. 
Q. These are correct copies of the originals taken from 
the files of the Department? 
A. Yes, sir. 
Mr. Rogers: I wish to introduce these as Commonwealth's 
eKhibits. 
(The four copies of returns were received in evidence and 
marked Commonwealth's Exhibits D, E, F, and G, respec-
tively.) 
Q. Mr. Powell, do you have the personal income tax re-
turns of Mr. Edward S. Ferebee for the years 1945, 1944, 
1943, and 1942? · 
A. Yes, sir. 
Q. Do they show thereon any income from rents 0? 
A. From rents alone? 
Q. Yes, sir, from rents alone. 
A. Yes, sir, they show income from rents. 
Q. Do they show any income from partnerships? 
A. They show income from W. M. Bott, Gladys W. Fere-
bee, and Edward S. Ferebee,.114 Plume Street, Norfolk, Vir-
ginia, of $1,289.86. 
page 51 ~ Q. Will you go through each return and state 
whether or not it shows any income from partner-
s_hips for each of the years that you have'? 
A. It shows income received from the_same partncrsl1ip in 
the amount of $1,731.27 for the calendar year 1944. 
It shows income from the same partnership in the amount 
of $1,489.51 for the calendar year 1943. 
It shows income from the same partnership for the calen-
dar year 1942 in the amount of $1,410.82. 
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Q. Do you bave copies of the f ac·e of the returns in which 
that information is disclosed T 
A. Yes, sir; this is the face of the return as filed with the 
Commissioner of Revenue, Richmond, Virginia. 
Mr. Rogers: I wish to file these as Commonwealth's ex-
hibits. 
(The copies of return referred to were received in evidence 
and marked Commonwealth's Exhibits H, I, and J, respec-
tively.) 
Q. Do you have the personal income tax returns of Gladys 
1V. Ferebee? 
A. Yes, sir. 
Q. For what years do you have them? 
A. The calendar years 1943, 1944, and 1945. 
Q. Do those returns show any income from partnerships, 
· and, if so, from what partnership! 
page 52} A. It states income received from the partner-
ship of W. M. Bott a11d Edward S. Ferebee. 
Q. Give the amounts to us, please. . 
A. It shows $1,289.85 as being received from this partner-
ship for the calendar year 1945, $1,731.77 for the calendar 
year 1944, and $1,489.52 for the calendar year 1943. 
Q. Do you have copies of the face of those returns, showing 
that information t 
A. This is for the calendar years 1944 and 1943. 
Mr. Rodgers: I wish to introduce these in evidence. 
(The two copies of return were received in evidence and 
marked Commonwealth's Exhibits K and L, respectively.) 
Q. Do you have the personal returns of W. M. Bott :tor the 
yea rs 1945, 1944, 1943, and 1942? · 
A. Yes, sir. 
Q. Do they show any income received from the partner-
ship of W. M. Bott and Edward S. Ferebee? 
A. Yes, sir. 
]\fr. Ferebee: If it will save time, I am willing to stipulate 
that they are just as Mr. McCoy stated. I am willing to stipu-
late that all of that is in there, if Mr. Rogers wants to. 
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Mr. Rogers:' I w·ant this testimony 'to show that 
pa:ge 53 f the income received was income received from the 
partnership and not from rents. 
Mr. Ferebee·: I am willing to stipulate· it fa s·o shown orr 
my returns, and Mr. McCoy said he did that with Mr. Botts' .. 
Mr. Rogers:· I would like to have· the copies- iu, if counsel 
bas no objection. 
Mr. Ferebee: I do not objec(; except it will make a tre-· 
mendous record if the· cas·e is appe-alecI. 
Mr. Rogers : The original exhibits can be certified as such .. 
(Three copies· of return were received in evidence and 
marked Commonwealth's Exhibits M, N. a;nd 0, respectively.) 
Q. Mr. Powell, does the office of the State Tax Commis-
sioner consider that persons owning real estate, or apart-· 
ment buildings specifically, and engaged in the operation of 
·those I:miTdings, in the rental of apartments and in the fur-
nishing of service to tenants by janitors and the f~rnishing 
9f utilities, such as light and heat, and receiving the rent 
and income from tlie same, are engaged in a business f 
A .. Yes, sir; and taxable under Section 73 of the Tax Code-.. 
Q. Is that the practical interpretation placed upon Sec-
tion 73 of the Tax Gode by the Department of 
page 54 ~ Taxation and the policy used by the Department in 
assessing taxes on capital t 
A. Yes, sir. 
Mr. Rogers : That is aIL 
CROSS. EXAMINATION. 
Q. Mr. Powell, you heard Mr. I\fcOlarin testify that bis: 
·office,. here in N orf 0Ik1. disagrees. with your office, did you 
noU 
A. Yes, sir .. 
Q. Has your office eevr promulgated any reg-ula.tions or 
· departmental bulletins of any kind that would clisseminate 
the view that you hold as disting1.l.'ished from the view that 
Mr. McClarin holds T 
A. The policy of our department, l\Ir. Ferebee, in audit-
ing these returns is that we take the tax returns themselve~ 
and, as a result of our findings, we make the assessment. w:e 
do not refer the matter to the· local commissioner of revenue-
( 
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Q. You and the local commissioner of revenue are pre-
sumably enforcing the same provision of the tax law? 
. A. Supposedly. 
Q. And you are supposed to have a uniform interpretation 
and construction of the tax law throughout the 
page 55 ~ State of Virginia Y 
A. That is right. 
Q. You can't very well do that if your office has one in-
terpretation and you keep it to yourself and don't let the 
local offices know about it, can you? 
Mr. Rogers: I object. 
Mr. Ferebee: What are the grounds of the objection, 
please¥ 
Mr. Rogers: It is an accusation that the Department of 
tlie State may opera.te differently from the local departments, 
and bas nothing- to do with the interpretation placed upon 
the statute by the Department of Taxation. 
Mr. Ferebee: If Your Honor please, I think it is entirely 
proper to show why, if they have one view in Richmond, they 
don't make it uniform throughout the state, and that they 
had conflicting views on the same section. I think it is en-
tirely proper, if one office constru.es it one way and has done 
so for a number of years, and that it may be considered by 
the Court in determining what the proper interpretation of 
the statute is. 
The Court: All right; put it in the record. 
(The question was read by the Reporter.) 
The Court.: I think that question itself is prob-
page 56 ~ ably objectionable. in the w·ay it is pl1rased. 
l\fr. Ferebee: I will withdraw that question. I 
asked a different question originally and l\fr. Powell did not 
answer it. 
B:v :i\fr. Ferebee: 
~Q. I want to know this: Has your office ever disseminated 
any regulations or departmental bulletins or instructions to 
local commissioners of the revenue as to the interpietation 
of Section 73 of the Tax Code of Virgfoia along· the lines that 
you have mentioned 0? 
A. Mr. Morrisette, State Tax Commissioner, issues rules 
. and regulations and-
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Q. Please answer my question. 
The Court : He has not finished. And what f 
A. (Resuming-) He issues rules and regulations which we 
are governed by. Periodically, he· gets out bulletins on the 
changes of tax laws. In regard to the particular instance, I 
would assmne that Mr. Morrisette took for granted that the 
commissioner of revenue knew how the business· was to be 
taxed. 
Q. Now, I still come back to my original question. Has 
your office ever distributed any bulletin, circula1·, instruc-
tions, or o~herwise to local commissioners of the revenue re-
garding your interpretation that you place on Section 73 
whioh is different from the interpretation that Mr. McClarin 
. indicated f Has your office ever done that I 
page 57 r, A. I do not recall any bulletins. 
Q. You are in position to know whether any 
have been issued, aren't you f 
A. ,v ell, I am supposed to get tliem all, but I could not 
say positively. 
Q. But so far as you know, none has ever been issued¥ 
A. Yes. · 
Q. The answer is, Yes, none has ever been issued. 
Now, let me ask you this question: Do you own any real 
estate yourself f 
A. No, sir. 
Q. Suppose you owned a house other than the one you were 
living in and you rented it out. Do you conside1· that you 
would be engaged in a trade or business f 
A. Well, I will answer that question this way: If my in-
come was derived solely from the rental of real estate, I 
would say that my business was that of renting real estate. 
Q. I didn't ask you that, Mr. Powell. Let us confine our-
selves to the question I ask you. 
You are workhig for the State Tnx Commissioner? 
A. Yes, sir. 
Q. You are one of his deputies, in charge of the Parb1er-
. ship Division T 
A. Yes, sir. 
Q. Your full time is employed in that position Y 
pag·e 58 ~ A. Yes, sir. 
Q. You have this house that you own in your 
name as an individual and you rent it out for profit; I ask 
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you, now, if you consider that you a1·e engaged in a trade or 
business in so doing 1 
A. In that particular case I would say No. 
Q. The facts are the same; you m.vn three houses for rent, 
:and you collect the rent; would you say that you are engaged 
in a trade or" business 1 
A. In the same case you are ref erring to 1 
Q. The same facts exactly, except you own three houses 
for rent instead of one. 
A. I would say No. 
Q. You would say what? 
A. That I was not engaged in it. 
Q. That you were not Y 
A. Yes.. 
Q. So the number of houses that you own for rent or profit 
does not affect the question whether you are engaged in a 
trade or business, in your opinion! 
A. No, sir. 
Q. And that, presumably, is the view shared by your of-
:fice?. 
A. Yes. 
Q. Then, the ownership of real estate, by itself, 
page 59 } is not considered as making the person who owns " 
that property engaged in a trade or business, if 
be has another full-time occupation f 
A. Repeat that question. 
Q. I will start over again. As I understand it, the posi-
tion of your office is that the ownership of property, in it-
self-the ownership and operation of real estate for profit, 
in and of itself, does not constitute doing business or en-
gaging in a trade or business, without other facts f 
.A. Without other facts. 
Q. And in every case where the individual who owns the 
properties for rental, regardless of how many they may be, 
and is engaged in another gainful occupation or employment, 
his ownership of the real estate is not considered to be en-
gaging in a trade or business; that is the interpretation 
placed by your of fleet 
A. Yes. 
Q. There would be no difference, in the cases that I have 
just been putting to you, whetl1er you owned the property or 
properties or whether you owned them as tenants in com-
mon with someone else 1 
A. Well-· 
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Q· .. .All other facts- being the same, now" in these questions. 
A. In the instant case we hold. that this is an 
page 60 t organization and its business is that of renting: 
real estate. 
·· Q. I didn.'t ask you that .. I am not asking £01· the reasons 
behind your view in this particular case at this moment. I 
am asking you, in the- hypothetical case whe1:'e you are work-
ing for the State Tax Commission and have three pieces of 
property on the outside in your name individually,. as one-
half owner., and John Smith's, as the other one~half owner~ 
The fact tliat there is a joint ownership as tenants in com-
mon would not affect your view as to whether you were or 
were not -engaging in a trade or business f 
A. ·wen, a partnership could not be the employee· of ·any-
one else-
Q. Wait a minute.. I have not used the word "partner-· 
ship''. Suppose you and 1\1:r~ Rogers, both working for the 
same employer,. the State of Virginia, go out today and buy 
three pieces of real estate for investment; you both are work-
ing full-time for the State of Virginia; you buy these proper:-
ties on the outside for investment, for the purpose of mak-
ing a profit from them; you take title t9 those properties in 
the name of W. J. Powell, Jr., and Walter E .. Rogers as te1i-
ants in common; do you consider, and does your department 
consider, that the operation of those three properties by 
you and Mr. Rogers constitutes engaging· in trade or busi-
. nesst · 
A.. Yes, sir. 
Q. Then, you place- it entirely on the johrt own-
page 61 ~ ership or property; is that right"? 
A. We would constme it that l\fr. Rogers ancl 
myself were operating· as a partnership ·within the meaning 
of Section 23 of the Tax Code. 
Q. You are familia1· with the Code of Virgiuia in general,. 
I suppose? In fact, you are a lawyer, are you noU 
A. No, sir, I am not. 
Q. Are yon familia~ with the partnership section, which 
has to do with just such a situation as that-Section 4359'1 
A.. No, sir, I am not. . 
Q. Let me read it to yon and sec if this ·would change your 
opinion in any way-
The Court:. I think we are getth1g· right far afield here. 
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Are you asking this deputy in the Tax Department to con-
strue the Code? 
Mr. Ferebee·: I wanted to ask him if he was familiar with 
this in giving the answer he just gave. : 
Mr. Rogers: He said he was not familiar with it. 
The Court: Do you object, Mr. Rogers? 
Mr. Rogers : Yes, sir. 
The Court: I sustain the objection. 
By Mr. Ferebee: 
Q. Then, as I understand it, your office is taking . 
page 62 ~ the position that, whether or 11ot these so-called 
'_'partnership returns" had been filed, you still 
would consider that Mr. Bott and !'had been engaging in a 
trade or business? 
A. Yes, sir. 
Q. So that tlic partnership returns are in no way involved 
in your determination of that facU You are basing it on 
the joint ownership of property,, purely ancl simply? 
A. I am basing it that, under Section 23, we would require 
them to file partnership returns and pay taxes as such. 
Q. Section 23 of what! · 
A. Of ,the Tax Code. 
Q. That applies to income tax l 
A. That defines "corporations, partnershipR, and individ-
uals.'' 
Q. Wait just a minute: I will see. Section 23 is under 
Chapter 6, individual income tax provisions. 
A. Section 23 of the Tax Code. 
Q. That is what I am looking at, and it is the first para-
graph under Chapter 6, definitions g·enerally. Now, listen to 
this_: 
'' For the purpose of this chapter and unless otherwise re-
quired by the context, the word 'corporation' includes,'' and 
so on, and "the word 'partnership' includes," and so on. 
page 63 } In otlwr words, that interpretation of Section 23 
is only for the construction of Chapter 6, which 
has to do with income tax. Have you ever considered thaU 
Mr. Hog·ers: If Your Honor please, it ~cems to me ,,re are 
g;ettin~ down to an nrgument between l\f r. Ferebee and l\.f r. 
Powell. 
The Court: I take it to be that. It is interesting, but ,ve 
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are piling up a record which I think is on immaterial matter. 
If you object to it, I sustain the objection. . 
Mr. Rogers: I do object. Your Honor. 
Mr. Ferebee: Note an exception. 
By Mr. Ferebee: · · 
Q. How long have you been in your present position with 
the State Tax Commission Y 
A. Going into the fifth year. 
Q. Can you cite this Court to an instance in which two 
persons as tenants in common of real estate have failed to 
file a capital tax return and your office has assessed the capital 
tax against those individuals Y 
A. I can, sir. 
Q. Do you have them here with you? 
A. I do not, sir. 
Q. Was the attention o,f the local commissioner of the reve-
nue called to that fact in the case that you are referring 
toY 
page 64 ~ A. I couldn't tell yon. The taxpayers in ques-
. tion had their local certified public accountants 
visit the office and go over the matter. 
Q. One further question and I am through. You are di-
rectly under Mr. C. H. Morrisette, the State Tax Commis-
sioner? 
A. Yes, sir. 
Q~ So that, for the purposes of Section 410 of the Code, 
under which w_e are proceeding· here, asking· to have an ex-
oneration of the assessment of these taxes, you stand in the 
shoes of Mr. Morrisette and would give the Court jurisdic-
tion under that section to enter any order T In other words, 
what I am getting- at, J\fr. Powell, is that under Section 410 
of the Code, it provides that the State Tax Commissioner 
has to be summoned. You have been sent down here by Mr. 
Morrisette to speak for him in this proceeding? Your office 
is the one which clid actuallv assess these taxes f 
A. Yes, sir. · 
Q. And the State Tax Commisioner is the one who made 
that assessment; at least.. it is made in his uame? 
A. Well, it is made in the name of the Department of Taxa-
tion. , 
Q. Mr. C. H. Morrisette is the Stafo Tax Commissioner? 
A. Yes, sir. · 
Q. And the assessment of taxes is made in his 
page 65 ~ name as State Tax Commissioner? 
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4. Yes, sir. 
Q. So he is the party that must have been referred to in 
Section 410, which says that the assessing official who makes 
the assessment should be _summoned in the proceeding! 
A. I am Supervisor of the Partnership Division. I make 
all assessments applicable to partnerships • 
. Q. But you were sent down by Mr. Morrisette in this par-
ticular case? 
A. Well, I suppose so. 
Q. He knows about the case f He ·knew you were coming 
down? 
A. Yes, sir. 
Mr. Ferehee: That is all. 
Mr. Roger~: No further questions. No further evidence. 
Mr. Ferebee: I should like to have the record set forth 
why I filed the returns as partnership returns. 
The Court: It is agreeable with the Court for you to 
do so. 
Mr. Ferebee: I should like to say, for the purposes of the 
record, that for the years 1942, 1943, 1944, and 
page 66 ~ 1945, when I as an individual and my wife as an 
· individual. returned, as partnership income, the net 
profits from the operation of these properties, ·we did so 
solely because the accountant who had prepared the informa-
tion, namely., Mr.' McCoy, advised us that he had used the 
partnership form for information purpo~es and that the 
amount which we were returning would be the same whether 
we returned it as income from a partnership or whether he 
divided all of the items and showed the net profits as being in-
come from rents and royalties. In other words, as I under-
stood it then, and still do understand it, the sole purpose of 
his nsing the partnership return was to save his breaking 
down in to three separate parts the items of operating ex-
pense and the net income from the prope1·ty, and by treating 
them jointly he saved the necessity of each of us three as in-
dividuals putting them on our separate returns. I always 
understood that the tax would be the same, regardless of the 
· way we did it. There was no intention of evading· or avoid-
ing any tax liability, and it was <'ontinued during those three 
ye~rs merely because the accountant, for his convenience, had 
started it off in that fashion. 
(The Court heard argument of counsel.) 
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The Court: My conclusion is that the complainants are not 
entitled to the relief ask eel for. Relief is denied .. 
page 67 ~ JUDGE'S CERTIInC.ATE.. 
I, R. B. Spindle, Judge of the Corporation Court of the-
City of Norfolk, Virginia, hereby certify that the foregoing 
is a true and correct transcript of the proceedings had upon 
the t:rial of tb:e· case of W. M. Bott, et· al.. v. Commonwealth 
of Virginia., heard in said Court on the 22nd day of March,, 
1947, and contains all the evidence offered,. the motions and 
objections of the parties upon nll matters of law and evidence,. 
the rulings of the ·court thereon, and the exceptions of the-
parties. . 
I further certifv that the exhibits described in the fore-
going transcript, to-wit: Complainants' Exhioits numbered. 
1 and 2 and Commonwealth's Exhibits lettered A to 0, in-
clusive, are all the exhibits offered upon said tria], and the-
originals the-reof hm:e been initialed by me for the purpos< ... 
of identification .. 
I further certify t.hat the- foregoing trausrript was pre-
sented to me for certification within sixty days after the :finaT 
judgment and order in said cause, and that the Attorney for 
the Commonwealth had reasonable notice1 in writing, of such 
presentation. · · 
Given under my hand this 8th day of April, 1947. 
A Copy, Teste:: 
R. B. SPINDLE, 
Judge ... 
R. B. SPINDLE, 
Judg;e·~ 
page 68 f CERTIFIC.l1.TE OF EXCEPTION. 
Be it remembered that on tlie 28th clay of March, 1947. tlie-
petitioners, by their attorney, excepted to the nctfon of the-
Court in dismissing tlie petition iii this case, upon the fo1low-
ing· gronnds = 
1. That tI1e Court erred in dismissing the pHtitfon filed in 
·this case-. 
2. That' tbe petitionerR at no time, either in law or in fact-, 
engaged in any partnership or (t):Ccnpfod as to each other the 
relationship of partners·. 
W. M. Bott, et als-, v. Commonwealth of Virginia 53 
3. That the petitioners at no time engaged in any trade or 
business, bnt merely acquired property as tenants in eom-
mon for investment purposes only. 
4. That the petitioners at no time possessed any ''capita] of 
any trade or business'' whleh i:s· subject to tax under Soot.ion 
73 of the Tax Code· of Virginia. 
5. That the assessment of taxes against the petitioners, as 
set forth in their application, h, erroneous, improper, and 
without foundation in law or in fact, and, if allowed to stand, 
constitutes double taxation. 
April 8th, 1947. . 
A Copy, Teste: 
Filed April 8., 194 7. 
R. B. SPINDLE, 
Judge. 
R. B. SPINDLE, 
Judge. 
pag·e 69} CLERK'S CERTIFICATE. 
I, ·v..r. L. Prieur, Jr., Clerk of the Corporation Court of the 
City of Norfolk, Virginia, l1ereby certify that the fore~oing 
transcript of proceedings upon tl1e trial of the case of W. M. 
Bott, et al. 1'. Commonwealth of Virginia, duly certified by the 
J udg-e of said. Court, was filed in my office on the 8th day of 
April, 1947. 
page 70 ~ Virginia: 
w·. L. PRIEUR, JR., 
Clerk. 
In the Clerk's Office of the Corporation Court of the City 
of Norfolk. 
T, W. L. Prieur, ,Jr., Clerk of tl1e Corporation Court of the 
City of Norfolk, do certify that the foregoing and annexed is 
a true transcript of the record in the case of W. M. Bott, Ed-
ward S. Ferebee and Gladys Ferebee, petitioners, v. Common-
wealth of Virginia, defendant, lately pending in the said 
Court. 
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· I further certify that said copy was not made up and com-
pleted until the Attorney General for the Commonwealth of 
Virginia had had notice of the making of the same, and the 
intention of the said petitioners to take an appeal therein. 
Given under my hand this 8th day of April, 1947. 
Fee for this record-$15.00. 
A Copy-'.l'este : 
' 1· 
I 
~ ; l ' 
W. L. PRIEUR, ,JR., 
Clerk~ 
M. B. WATTS, C. C. 
INDEX TO RECORD 
· Page 
Petition for vVrit of Error and Sitpersedea,s............ 1 
Record ...................... · ........................ 13 
Petition for Correction ~f Assessment. . . . . . . . . . . . . . . . . . 14 
Judgment, March 28, 1947,-Complained of ............. 17 
Notice of Assessment of .Taxes .......... ~ . . . . . . . . . . . . . 16 
Transcript of Testimony ............................. 18 
W. M. Bo.tt ....................................... 18 
Charles H. McCoy . . .................. ~ . . . . . . . . . . 27 
Donald S. McClarin .............................. ·. 36 
W. :J. Powell, Jr .................................. 41 
Judge's Certificate ................................... 52 
. Certificate of Exception . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52 
Clerk's Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 53 
